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I. INTRODUCTION AND OVERVIEW

The Office of Police Complaints (OPC) has received at least six citizen complaints
alleging that Metropolitan Police Department (MPD) officers who were off duty, out of uniform,
and driving either their personal automobiles or police vehicles stopped people for minor traffic
violations or for traffic incidents in which the officers were personally involved. Five of the six
complaints were sustained by OPC complaint examiners, and one complaint was successfully
mediated. In three of the complaints, the citizens did not initially know that the individual
effecting the stop was a police officer. All the complainants, however, believed that the officers
abused their police authority by and while conducting the stop.

A female complainant alleged that an off-duty officer not in uniform and in an unmarked
police vehicle equipped with grill lights gave her a traffic citation because the officer was upset
that the motorist did not allow him to merge in front of her. According to the complainant, when
she failed to yield to the officer, he rolled down his window and yelled, “Let me in there or I’ll
throw you in jail.” The complainant responded by saying that she was calling the police. The
officer then said, “I am the police.”

Another female complainant alleged that an off-duty plain clothes officer in an MPD
patrol car followed and stopped her after the complainant’s car accidentally tapped the right front
tire of the officer’s personal vehicle while the complainant was trying to parallel park. The
officer opened the complainant’s door, pulled her out of the car, and allegedly told her that “[her]
ass was going to jail today.”

To its credit, MPD has created policies governing the traffic enforcement responsibilities
of off-duty officers. However, in reviewing the directives, OPC found that some policies lacked
clarity and provided insufficient guidance to officers. This may be one of the reasons behind the
abuses of authority found in sustained OPC complaints. Because the policies are confusing in
some areas and appear to provide conflicting information about officer responsibilities, they
should be revised and clarified so that they are consistent with one another.

Additionally, while researching this issue, OPC could not locate an MPD policy that
generally sets forth the standards of conduct for off-duty officers engaged in law enforcement. A
policy that more clearly addresses the required conduct of officers when not on duty, whether in
the traffic context or not, along with enhanced training on the policy, would clarify the scope of
authority for off-duty officers and likely reduce the number of citizen complaints filed alleging
off-duty officer misconduct.

To address these concerns, the Police Complaints Board (PCB), the governing body of
OPC, recommends that MPD revise its current policies to clarify when off-duty officers should
engage in traffic enforcement. MPD should also consider including in an existing policy, or
creating as part of a separate protocol, overall standards of conduct for off-duty officers. In
addition, MPD should conduct training on the revised directives in an effort to prevent any actual
or perceived abuses of authority by off-duty police. Lastly, MPD should institute record-keeping



requirements for off-duty officers engaging in contacts to ensure that all interactions between
motorists and off-duty officers are documented and can be reviewed by MPD management.*

Il. CURRENT MPD POLICIES REGARDING OFF-DUTY OFFICER TRAFFIC
ENFORCEMENT

Three MPD directives govern traffic enforcement actions by off-duty officers: 1)
General Order 303.1, “Traffic Enforcement,” which pertains to all traffic enforcement actions; 2)
Special Order 00-11, “Changes to G.O. 301.3 and G.O. 303.1,” which supplements, among other
things, General Order 303.1; and 3) General Order 301.04, the “Motor Vehicle Take Home
Program,” which specifies the extent to which officers participating in the Department’s take-
home vehicle program can engage in traffic enforcement.

The two general orders are lengthy, with General Order 303.1 consisting of 20 pages and
General Order 301.04 totaling 14 pages. Some of the language in all three directives is
confusing. Officers must first read General Order 303.1 and compare it with Special Order 00-
11 in order to fully understand their obligations under the directives. Essentially, though,
General Order 303.1 and Special Order 00-11, when read together, state that an officer “may”
take traffic enforcement action when the officer is either: 1) on duty, uniformed, and in a
marked vehicle; 2) off duty, but uniformed and operating a marked vehicle as a participant in
MPD’s take-home cruiser program; or 3) uniformed and operating an unmarked vehicle
equipped with grill lights and sirens.? The two directives further state that an officer either not in
uniform, or in uniform but operating an unmarked vehicle without grill lights or sirens, may take
enforcement action only where the violation is “so grave as to pose an immediate threat to the
safety of others.”® Under Special Order 00-11, when taking action, the officer does not have to
call for assistance right away, but rather “as soon as practical.”* The tables below, created by
OPC in connection with this report, have helped to clarify what appear to be the traffic
enforcement standards for on-duty and off-duty officers pursuant to General Order 303.1 and
Special Order 00-11.°

! PCB is making these recommendations pursuant to D.C. Official Code § 5-1104(d), which authorizes the

Board to recommend to the District of Columbia Mayor, Council, and the Chiefs of Police of the MPD and the
District of Columbia Housing Authority’s Office of Public Safety reforms that have the potential to reduce the
incidence of police misconduct. PCB is grateful to the following staff persons who assisted in preparing this report
and the accompanying recommendations: OPC’s executive director, Philip K. Eure, who supervised the project;
special assistant, Nicole Porter; former law clerk Lauren Posten (Lewis and Clark Law School); and former law
clerk Dan Burbott (California Western School of Law).

General Order 303.1, “Traffic Enforcement,” Part |, Section A.2(a) (effective Apr. 30, 1992); Special Order
00-11, “Changes to G.O. 301.3 (Operation of Emergency Vehicles, Fresh Pursuit and Vehicular Pursuit) and to G.O.
§03.1 (Traffic Enforcement),” (effective May 30, 2000).

Id.
N Special Order 00-11.
> Without the benefit of these tables, it would be difficult for the reader (and perhaps for MPD officers as
well) to understand officer obligations under the directives. PCB has attached General Order 303.1 and General
Order 301.04 as an appendix to this report. Shortly before the issuance of this report, MPD asked OPC not to
include Special Order 00-11 as an attachment or otherwise release the special order, asserting that the document is of
a sensitive nature. However, the Department has informed us that it is currently reviewing all directives deemed
sensitive by MPD, and will notify us in the event that the policy can be publicly released. PCB and OPC will
monitor this issue and include the special order as an appendix to this report should it no longer be deemed sensitive
by MPD or should it otherwise be determined that Special Order 00-11 is appropriate for public review.
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TRAFFIC ENFORCEMENT STANDARDS FOR MPD OFFICERS

On-Duty Traffic Enforcement?

Off-Duty Traffic Enforcement?

Marked Yes (see General Order 303.1) Yes (see General Order 303.1)
Departmental
vehicle
UNIFORM Unmarked Yes (see Special Order 00-11) Yes (see Special Order 00-11)
vehicle with grill
lights and sirens
Unmarked Only if violation is so grave as to pose | Only if violation is so grave as to
vehicle without an immediate threat to others (see pose an immediate threat to others
grill lights and Special Order 00-11) (see Special Order 00-11)
sirens
On-Duty Traffic Enforcement? Off-Duty Traffic Enforcement?
Marked Only if violation is so grave as to pose | Only if violation is so grave as to
Departmental an immediate threat to others (see pose an immediate threat to others
vehicle Special Order 00-11) (see Special Order 00-11)
NO Unmarked Only if violation is so grave as to pose | Only if violation is so grave as to
UNIFORM vehicle with grill | an immediate threat to others (see pose an immediate threat to others

lights and sirens

Special Order 00-11)

(see Special Order 00-11)

Unmarked
vehicle without
grill lights and
sirens

Only if violation is so grave as to pose
an immediate threat to others (see
Special Order 00-11)

Only if violation is so grave as to
pose an immediate threat to others
(see Special Order 00-11)

While General Order 303.1, with the inclusion of the word “may,” appears to allow
uniformed off-duty officers operating marked take-home vehicles discretion to engage in traffic
enforcement,® General Order 301.04 provides that members of the program operating a vehicle
while off duty shall take immediate action for incidents “requiring an immediate police
response.” (emphasis added).” Presumably, this includes traffic enforcement. If true, the two
directives seem to lay down different traffic enforcement standards for officers operating marked
take-home cruisers.

6 See General Order 303.1, Part I, Section A.2(a).
! General Order 301.04, “Motor Vehicle Take-Home Program,” Part IV, Section B.9(c) (effective September
16, 2010).




Stripped to their essentials, General Order 303.1 and Special Order 00-11 clearly permit
traffic enforcement by uniformed officers who are operating Departmental vehicles with grill
lights or sirens. Other officers may engage in these activities only if the violation is so grave that
it poses an immediate threat to others’ safety. Because the language contained in the two
directives is at times hard to understand and confusing, it can be difficult to ascertain officer
obligations under the orders. These ambiguities, coupled with the existence of a different traffic
enforcement standard for off-duty officers operating take-home vehicles pursuant to General
Order 301.04, may be part of the impetus behind the complaints discussed below.?

I11. COMPLAINTS RECEIVED BY OPC

The allegations in the examples below underscore the need for additional policy guidance
and training for off-duty officers who engage in traffic enforcement. The scenarios also
demonstrate the types of complaints OPC has received in the past and the basis for this policy
recommendation. All of the complaints below involved off-duty officers who were not in
uniform.

e The complainant, a male, alleged that the subject officer, an off-duty police officer
not in uniform and driving his private vehicle, followed him for several miles and
gave him two traffic tickets because the officer was personally upset over a near
collision involving their two vehicles. The driver was traveling on a three-lane road
when he realized that he was in the “right turn only” lane and he needed to merge left.
While attempting to merge into the appropriate lane, the motorist’s vehicle nearly
struck the car being driven by the officer. The complainant and officer both got out
of their vehicles and began to curse and yell at each other. The officer then pulled out
his badge and identified himself as an MPD officer. The man told the officer that he
was unimpressed by the officer’s show of authority. This made the officer even more
upset. Because there had not been a collision, the complainant thought that it was not
prudent to continue arguing with the officer. The man drove away, but the officer
followed him. After a short distance, the officer signaled to two on-duty officers in
an MPD cruiser to pull over the complainant. When the on-duty officers did so, the
subject officer told them that the motorist had been involved in a “hit and run.” The
off-duty subject officer borrowed a ticket book from one of the on-duty officers and
issued the man two traffic tickets, for failure to maintain proper lane and for not
having a license plate in the front of his car. The OPC complaint examiner sustained
the harassment allegation against the officer, finding that the complainant’s actions
did not pose an immediate threat to the safety of others.

e The complainant, a male, alleged that an off-duty police officer not in uniform and
driving her personal vehicle harassed him by unlawfully stopping him. The
complainant, who was driving behind the officer, noticed that the officer kept

8 In a letter to OPC, MPD maintains that General Order 303.1 is “clear in its meaning and direction.”

However, the Department notes that the directive is presently being reviewed by MPD staff and says that it will
consider PCB’s recommended modifications to the general order during the course of its review. MPD further states
that a “revised General Order 301.04 is currently being drafted.”
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stopping suddenly. The man used his cell phone to take a picture of the officer’s
license plate. The officer finally got out of her vehicle, approached the complainant,
and erroneously informed him that taking pictures of someone’s tag was against the
law. The officer also accused the man of driving too close to her. During their
conversation, the officer repeatedly told the motorist that she was a police officer and
stated, “You do as | say.” At one point, the subject officer flashed her badge at the
man. The officer then returned to her vehicle without issuing any traffic tickets or
documenting the incident. The OPC complaint examiner sustained the harassment
allegation against the officer, finding that the complainant’s actions did not pose an
immediate threat to the safety of others and, accordingly, there was no legitimate
basis for the off-duty non-uniformed subject officer to make the stop.

The complainant, a female, alleged that an off-duty police officer not in uniform and
in an unmarked Department vehicle equipped with grill lights gave her a traffic
citation because the officer was upset that the motorist did not allow him to merge in
front of her. The complainant was traveling in the right lane of traffic when the
officer, who was driving on an adjacent service road, attempted to merge into her
lane. Although the woman believed that the officer had to yield to existing traffic, the
officer reportedly rolled down his window and yelled, “Let me in there or I’ll throw
you in jail.” The complainant responded by saying that she was calling the police.
The officer then said, “I am the police.” The woman dialed 911 and drove to a gas
station where several police cars were parked. The officer activated his grill lights
and followed the complainant. While at the gas station, the officer obtained a ticket
book from one of the police officers present at the station and issued the woman a
ticket for failing to yield the right of way. The complainant eventually paid the ticket.
The OPC complaint examiner sustained the harassment allegation against the officer,
finding that there was no immediate threat to the safety of others that warranted the
off-duty officer’s actions.

The complainant, a female, alleged that an off-duty police officer not in uniform and
driving an MPD cruiser harassed her by stopping the complainant as she drove home.
The woman was returning home from a friend’s house when she mistakenly stopped
her car at a parkway junction. When she stopped, the officer pulled beside her,
activated the emergency lights and allegedly yelled, “What the hell are you doing?
What the fuck are you doing?” The officer then drove off without any further
explanation. The complainant continued driving on the same road while the officer
drove ahead of her. After a short distance, the officer pulled over to the right, let the
woman pass, and then activated her emergency lights and pulled over the
complainant. The officer walked up to the woman’s car and reportedly yelled, “Roll
down your window! Why are you stalking me?” The officer also told the
complainant that she could be arrested or receive a ticket for almost driving the
officer “off the road.” The officer again told the woman that she was, in her view,
“stalking” the officer, and warned the motorist that if she continued, the complainant
could “stalk [the officer] back to the police station.” The officer then left without
giving a ticket or documenting the incident. The harassment allegation was sustained
against the officer. In sustaining the allegation, the OPC complaint examiner found



that there was no basis for the stop, because the complainant had not committed a
traffic offense nor was she suspected of engaging in criminal activity.

e The complainant, a female, alleged that an off-duty plain clothes police officer in an
MPD cruiser followed and stopped her after she tapped the right front tire of his
personal vehicle while the complainant was trying to parallel park. The officer
allegedly opened the complainant’s door, pulled her out of the car, and told her that
“[her] ass was going to jail today.” Uniformed officers were called to the scene, and
at the non-uniformed off-duty subject officer’s direction, the woman was arrested for
leaving after colliding. The United States Attorney’s Office declined to prosecute the
charge against the complainant. OPC’s complaint examiner determined that the
subject officer violated MPD regulations by following the complainant while he was
off-duty and not in uniform when there was no immediate threat to the safety of
others. As a result, the harassment allegation against the officer was sustained.

1IV. LEGAL AND POLICY CONCERNS

In each of the cases summarized above, the OPC complaint examiner found that the
subject officers who were not in uniform when the relevant traffic stops occurred violated MPD
policies regarding off-duty traffic enforcement, finding that the events leading up to the stop did
not require an immediate response by the officers or pose an immediate threat to others’ safety.
Violations of Departmental policy, standing alone, may not automatically translate into
violations of constitutional rights, see, e.g., Fernandors v. District of Columbia, 382 F.Supp.2d
63, 77 (D.C. 2005). However, off-duty officers who stop drivers after minor, negative personal
interactions may not have legitimate bases for such stops. Additionally, stops that occur without
probable cause to believe that a traffic violation occurred or reasonable suspicion of criminal
activity run afoul of the Fourth Amendment’s prohibition against unreasonable seizures. See
Whrenv. U.S., 517 U.S. 806 (1996); Terry v. Ohio, 392 U.S. 1 (1968). At a minimum, the
behavior creates an atmosphere of distrust between motorists and law enforcement because it
allows officers to use their authority to further their own personal ends and retaliate for perceived
slights instead of serving the public safety needs of the community.

The fact that MPD officers are not required to document all police-citizen interactions
further inhibits scrutiny of such off-duty stops. Under current MPD policy, officers are
technically required to document all stops of motorists and pedestrians.® However, officers who
are initiating *“contacts” with individuals, defined by MPD as a “face-to-face communication . . .
under circumstances in which the citizen is free not to respond, and to leave,”*° are not required
to complete any documentation, although the recording of the incident on a form is encouraged.™
As a result, unless a driver complains about an interaction with an off-duty officer, incidents
where an off-duty officer has improperly initiated a contact with that driver or failed to document

o See MPD General Order 304.10, “Police-Citizen Contacts, Stops and Frisks,” Part 1, Section D.1 (effective

Jul. 1, 1973) (requiring officers to complete an PD 251 (Incident Event Report) whenever force is used to stop an
individual); MPD General Order 304.10, Part 1, Section D.2 (requiring officers to complete a PD Form 76 (Stop or
Contact Report) for non-forcible stops).

10 MPD General Order 304.10, Part 1, Section A.

1 MPD General Order 304.10, Part 1, Section D.3.
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a stop will probably go unchecked by MPD. It is similarly problematic when an on-duty officer
fails to record a traffic stop. In those cases, though, the Department may be able to determine
whether a stop was made by reviewing MPD cruiser vehicle logs, mobile data terminal
information, or dispatch communications. Because off-duty police officers, particularly those
traveling in their personal vehicles, are unlikely to have access to these forms of documentation
and systems, a separate record of their interactions with residents should be created and
maintained.

V. BEST PRACTICES

One way to limit off-duty officers from conducting improper traffic stops is to have a
strong, clear policy generally prohibiting officers from engaging in traffic enforcement. Because
of the risks posed by having off-duty officers engage in even minor traffic enforcement, on-duty
uniformed officers driving marked Departmental vehicles should ordinarily be responsible for
conducting stops. However, because there may be particular situations warranting traffic stops
by off-duty officers, the policy should also plainly specify the circumstances under which off-
duty officers should engage in law enforcement.

Cincinnati Police Department Procedural Manual 12.205, “Traffic Enforcement,”
restricts off-duty police officers from stopping vehicles unless the situation is “serious[ly] life-
threatening.”*? Under the directive, if the matter is seriously life threatening and the off-duty
officer has to act immediately, the officer must request an on-duty supervisor as soon as
possible.*® The on-duty supervisor will investigate the incident and submit a report to the police
chief detailing the circumstances of the incident.** This policy is different from MPD’s because
it clearly emphasizes that on-duty officers should take the lead in handling these matters.

The International Association of Chiefs of Police’s (IACP) model policy pertaining to
officer standards of conduct states, “Unless operating a marked police vehicle, off-duty officers
shall not arrest or issue citations or warnings to traffic violators on sight, except when the
violation is of such a dangerous nature that officers would reasonably be expected to take
appropriate action.”*> The IACP concepts and issues paper involving off-duty arrests provides
further guidance by citing examples of the kinds of incidents that warrant, and do not warrant,
action by off-duty officers.'®

Having uniformed, on-duty officers in marked Departmental vehicles act as primary
responders makes sense for several reasons. First, an off-duty officer’s initiation of a stop
without proper identification can evoke fear and concern in a motorist, who may be confused
about the reason for the stop, suspicious of the officer’s credentials, and concerned that law
enforcement members are abusing their police authority by conducting the stop. Second,
according to the IACP, off-duty officers traveling in their personal vehicles may not be equipped
with emergency communication devices, have immediate access to officer assistance, or have on

12 Cincinnati Police Department Procedural Manual 12.205, “Traffic Enforcement,” A.2(a) (effective Dec. 2,

2003).

13 Id.

1 Id.

1 IACP National Law Enforcement Policy Center, “Standards of Conduct,” Model Policy (Aug. 1997).

16 IACP National Law Enforcement Policy Center, “Off-Duty Conduct: Powers of Arrest,” Concepts and

Issues Paper (Oct. 1996).



their person the tools or weapons needed to handle an escalating encounter.*’” Third, off-duty
officers may not have time to prepare adequately for a situation quickly unfolding in front of
them. Moreover, if the officer is personally involved in the incident, the involvement may affect
the officer’s judgment and lead to an improper stop or arrest, or escalate the incident even
further.

In contrast, uniformed officers will frequently have time to prepare for the incident and
will be better equipped to handle the situation objectively since they are not emotionally invested
in the matter. The IACP suggests that rather than engaging in high-level enforcement action,
off-duty officers should take a supporting role and use their police power to assist with the
investigation and reporting of the incident. These officers can still fulfill their law enforcement
duties while avoiding endangering the lives or safety of others.*®

Another way to prevent off-duty officers from engaging in questionable traffic
enforcement is by creating a policy generally outlining the standards of conduct for off-duty
officers. MPD has issued a training bulletin in recent years advising off-duty officers to exercise
caution when conducting stops and to “proceed cautiously in order to avoid any appearance of
impropriety.”*® MPD should consider building upon the guidance in the bulletin and the
recommendations made in IACP’s model policies and concept papers by either issuing a
directive exclusively addressing off-duty officer standards of conduct or by incorporating such
standards into an existing directive.”

VI. RECOMMENDATIONS

Based on its review of the issues discussed above, PCB makes the following
recommendations:

1. MPD should issue a revised and updated general order that clarifies when off-duty
officers should conduct traffic stops. Currently, MPD’s policy pertaining to traffic
stops, General Order 303.1, must be read in conjunction with another directive to
grasp its meaning fully. Additionally, because the language in both directives is
somewhat confusing, officers may not completely understand the limitations placed
on off-duty officers who conduct traffic stops. The revised policy should be
reworded to clearly prohibit off-duty officers from engaging in traffic enforcement,
except under narrow, limited circumstances. For example, General Order 303.1 could
be revised to state definitively, in a single sentence, that traffic enforcement must be
conducted by on-duty uniformed officers in marked Departmental vehicles, and that
all other officers may take enforcement action only where the violation is so grave
that it poses an immediate threat to others. Like the IACP concepts and issues paper,
the revised policy should also give examples of the kinds of situations that warrant,
and do not warrant, enforcement action by off-duty officers. In addition, tables

v Id. at 2.
18 Id. at 3.
19 TB-07-1, “Off-Duty Safety and Conduct of Metropolitan Police Officers,” (effective Sept. 19, 2007).

MPD currently has a directive, General Order 201.26, which generally establishes duties, responsibilities,
and standards of conduct for officers. It may be helpful to add standards of conduct for off-duty officers to this
directive. MPD has informed OPC, however, that it believes General Order 201.26, as well the Department’s code
of ethics directive, General Order 201.36, “provides sufficient guidance of officer conduct, on or off duty.”
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similar to the ones included on page 3 of this report may help officers better
conceptualize their obligations under the policy.

MPD should revise General Order 301.04 to state that uniformed off-duty officers
operating take-home cruisers are allowed (as opposed to required) to engage in traffic
enforcement. The directive should also stress that traffic enforcement action by non-
uniformed officers operating take-home cruisers, whether on duty or not, should
occur only under conditions set forth in revised general order 303.1. These revisions
will make the two directives consistent with one another.

MPD should consider creating in a new policy, or including in an existing protocol,
general standards of conduct for off-duty officers. The standards should stress that
off-duty officers who are personally involved in the matter should not engage in
enforcement, except under very limited circumstances. The policy should also
provide examples of appropriate and inappropriate off-duty conduct.

MPD should institute record-keeping requirements for off-duty officers initiating
contacts. Adding such requirements will add a level of scrutiny and accountability to
contacts initiated by off-duty officers, and may possibly deter those officers from
making inappropriate contacts.

MPD should provide training on the Departmental policies and reporting
requirements that are created to address these issues.



APPENDIX - MPD GENERAL ORDER 303.1 AND
MPD GENERAL ORDER 301.04
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